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Assam Schedule VII, Form No. 132 
HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 
 
Present:  Smti D.Boro,  

   Civil Judge, Dhubri.  
 

Title Appeal No. 96/2014 
6th day of July, 2018 

       

Nripendra Nath Roy...............................    Appellants/Plaintiff 

-Versus- 

      Smti Maheswari Barman……………… Respondent/Counter-claimant 

 

1. Smti Shanti Barman, 

2. Smti Pramila Barman 

3. Smti Renu Barman 

4. Sri Rajani Barman  

5. Legal Heirs of Paneswar Barman 

1. Bimala Barman and 7 others. 

6. State of Assam, represented by the Collector of Dhubri 

                                     ...………Respondents/O.P of Counter-claim 

 This appeal coming on this day (or having been heard on)  12-06-2018. 

  In the presence of: 

  Mr. B. K. Das    ......................   Ld. Advocate for Appellant. 

        Mr. N. A. Sk       ......................   Ld. Advocate for Respondents. 

   And having stood for consideration to this day, the court delivered the 

following judgment:- 

J U D G M E N T 

1. This first appeal has been preferred by plaintiff/appellant on being 

dissatisfied with the judgment and decree dated 05/11/2014 passed by 

learned Munsiff No.1 Dhubri in T.S. No.413/2010 whereby the Ld. Trial 

Court dismissed the plaintiffs’ suit and decreed the counter-claim. 
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2. The appellant/plaintiff preferred this appeal on the following grounds : 

1) The Ld. Trial court was erred in law and fact in deciding the case. 

2) The Ld. Trial court judged the case from wrong angle and has 

come to erroneous decision. 

3)  The Ld. Trial Court did not discuss evidence of both the parties 

properly which led him to an erroneous finding. 

4)   The Ld. Trial Court ought to have thought that the donee has 

stepped into the shoes of the donor and has been possessing the 

gifted land since 1981 by recording his name in Revenue 

Department. 

5)  The Ld. Trial Court should have thought that there is no 

prohibition u/s 44 of the T.P. Act to transfer share of any co-

owners from un-partitioned estate.  

6) The Ld. Trial Court should have considered that the share gifted 

by the co-owners should be excluded from the area to be 

partitioned. 

7) The Ld. Trial Court ought to have decreed case of the plaintiff 

dismissing the case of the defendant/respondent dismissing the 

case of the defendant/counter-claimant. 

3. Upon admission of the appeal, notice was sent to the 

respondent/defendant who appeared and contested the appeal. The LCR 

was called for and received. 

4. The plaintiff’ suit is that the mother of the plaintiff Late Taptip Barmani 

got married twice in her lifetime. First she was married to late Pichal 

Barman of village Chagalia Part-II, Dhubri. The said Pinchal Barman died 

leaving behind three daughters Smti Shanti Barman, Maheswari Barman, 

Pramila Barman and his wife Taptip Barmani. After death of Pinchal 

Barman, the mother of the plaintiff got married to Rajani kanta Barman 

@ Geda. Out of their wedlock one male child naming Nripendra Nath 

Ray, the present plaintiff was born. During the lifetime of Taptip Barmani 

had gifted some property with houses thereon to the plaintiff by 

executing registered sale deed No. 2357/1981 and gave delivery of 

possession thereof. The said gift property is the suit land in the present 
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suit. After the gift the plaintiff mutated his name in the records of rights 

of the gifted property. The plaintiff later on sold the house standing 

thereon in need for money. The defendant tried to dispossess the plaintiff 

from the suit land on 29/08/10. Hence, the plaintiff has filed this suit for 

the declaration that the plaintiff is the owner of the suit land and for 

permanent injunction. 

5. The defendant appeared and filed written statement and separate 

counter-claim.  

In the written statement the defendant has taken some routine pleas 

that suit is not maintainable for the plaintiff ought to file a suit for 

partition; the plaint is bad for want of cause of action; the plaintiff has 

no right to institute the suit; the suit is barred by law of limitation; the 

suit is bad for non-joinder pf necessary party and liable to be dismissed. 

The defendant further stated that the plaintiff has not made all the legal 

heirs of Late Pinchal Barman party in the suit. Late Pinchal Barman left 

land measuring 40B-16L covered by Dag No.297, 336, 244, 258 & 627. 

Said Rajani Barman applied pressure on Taptip Barmani and got her 

name mutated alone other legal heirs of Late Pinchal Barman. Thus the 

entire 40B-16L land was under the possession and control of the plaintiff 

and his father Rajani Kanta Roy except a small part which is now 

possessed by the defendant and others being Patta No.194, Khatian 

No.336, Dag No.899(O), 1174(N); area 4B-0K-0L (kecha patta No.586). 

To grab the land of Late Pinchal Barman, the father’s name of the plaintiff 

has been written in several documents as Late Pinchal Barman. The legal 

heirs of Late Pinchal Barman are legally entitled to get their share in the 

aforementioned land which is being enjoyed and possessed by the 

plaintiff and his father Rajani Kanta Barman illegally. The original owner 

of the S/L was Late Pinchal Barman. Lt. Taptip Barmani before her death 

became very much frustrated by the acts of the plaintiff and Rajani Kanta 

Roy; hence came to the house of the defendant and lived with the 

defendant for 4/5 years. Lt. Taptip Barmani left some documents with 

the defendant but the defendant being illiterate had not gone through 

the documents left by Taptip Barmani. The defendant discovered that 
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the entire land of Khatian No.297, 336, 244, 258 and 627 originally 

owned by Late Pinchal Barman and after his death the said lands were 

mutated only in the name of wife Taptip Barmani excluding other legal 

heirs of Late Pinchal Barman. Gift deed No. 2357/1981 is fraudulent and 

manufactured. It is not believable that she will execute willingly gift deed 

dtd.07/04/1981 for the land and house in which the defendant is 

residing. The defendant is in possession of the suit land and the suit is 

liable to be dismissed. 

6. The defendant has stated in the counter-claim that Late Pinchal Barman 

@ Pichal Barman died in 1976 leaving his wife Taptip Barmani, one son 

Bipin Barman and four daughters viz. Soneka, Maheswari, Shanti and 

Promila Barman. Accordingly each one of them is entitled to 1/6th share 

in the total 40B-16L of landed property of Late Pichal Barman. The son 

of Late Pinchal Barman, Bipin Barman died in 1979 and his 1/6th share 

was inherited by his wife Renubala Barmani and his mother in equal share 

i.e. 1/12th each. Meanwhile Soneka Barmani also died and her 1/6th share 

was also inherited by her mother Taptip Barmani. Accordingly as per 

counter-claimant/defendant the property that has been inherited by the 

legal heirs of Late Pinchal Barman are as follows: 

1. Taptip Barmani- 1/6 + 1/12 + 1/6 =5/12 share of 40B-

16L=16B-3K-13 &1/3 L. 

2. Maheswari Barmani 1/6th share. 

3. Shanti Barmani 1/6th share. 

4. Promila Barmani 1/6th share. 

5. Renubala Barmani 1/12th share. 

After the death of Late Pinchal Barman, Taptip Barmani got married to 

Rajani Kanta Barman and gave birth to one son naming Sri Nripendra 

Barman (plaintiff). Taptip Barmani died about 20/22 years back and her 

5/12 share of land is to be inherited by her three daughters viz. 

Maheswari, Shanti and Pramila and one son Nripendra (plaintiff) and 

widow of predeceased son (Bipin Barman) Renubala Barman equally i.e. 

each will get 1/12th share. Accordingly as per the claim of the counter 
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claimant their share on total landed property to be affected by partition 

amongst the legal heirs of Taptip barman are as follow: 

1. Maheswari Barmani 1/6th+1/12 =10B-4L 

2. Shanti Barmani 1/6th +1/12 =10B-4L 

3. Promila Barmani 1/6th +1/12 =10B-4L 

4. Renubala Barmani 1/12 + ½  =6B-3K-9&1/3 L 

5. Nripendra Ray, the plaintiff 1/12th share =3B-1K-14& 2/3 L 

In view of the above share to total land of Late Pinchal Barman, the 

counter-claimant/defendant is now praying for partition of the total share 

of land and other reliefs. 

7. The plaintiff filed written statement against the counter-claim of the 

defendant. The counter-claim is not maintainable in law and fact; there 

is no cause of action for the counter-claim. Taptip Barmani executed and 

registered the deed of gift bearing No. 2357 of dated 07/04/1981 in 

favour of Sri Nripendra Nath Roy, the plaintiff from her own share not 

from the share of others as alleged. Taptip Barmani never transferred 

any excess share of land. The counter-claimant has no basis as such 

cannot get any relief as claimed. 

8. The learned trial court framed the following issues : 

1) Whether the suit is maintainable? 

2) Is there any cause of action for the suit? 

3) Whether the suit is barred under the law of limitation? 

4) Whether the suit is under-valued? 

5) Whether the suit is bad for non-joinder of legal heirs of Late 

Taptip Barmani and Late Pinchal Barman as necessary parties? 

6) Whether the plaintiff is the owner of the suit land? 

7) Whether the plaintiff is entitled to a decree as prayed for? 

 

Issues on Counter Claim: 

8) Whether the counter-claim is maintainable in law and facts? 
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9) Is there any cause of action for the counter-claim? 

10) Whether the counter-claimant is entitled to a declaration of 

share in 40B-16L land as prayed for? 

11) Whether the counter-claimant is entitled to a decree as prayed 

for? 

12) To what relief(s), the parties are entitled? 

9. Points for determination: 

1) Whether the plaintiff/appellant had been able to prove gift of the S/L 

to him by his mother Lt. Taptip Barmani? 

 

2) Whether the defendant had been able to prove that Lt. Pinchal 

Barman @ Pichal Barman had 40B-16L land? 

3) Whether the Ld. Trial Court erred in reaching the findings? 

10. Discussions , Reasons and decisions: 

11. Point No.1: 

Admittedly the father of the plaintiff is Rajani Kanta Barman and not Lt. 

Pinchal Barman @ Pichal Barman. It is also admitted fact that the land 

which is claimed to be gifted by mother of the plaintiff Lt. Taptip Barmani 

is of her first husband Lt. Pinchal Barman @ Pichal Barman. The plaintiff 

has exhibited the certified copy of gift deed No.2337/1981 as Ext.1. The 

plaint and the plaintiff’s evidence is silent as to what had happened to 

the original gift deed. Ext.1 is secondary evidence and is admissible in 

evidence only if the conditions laid down in S.65 Evidence Act is fulfilled. 

In our present case, the plaintiff has nowhere stated as to what had 

happened to the original gift deed. I consider that Ext.1 is not admissible 

in evidence. PW2, 3 & 4 are official witnesses. Hence, the plaintiff has 

failed to prove that any gift deed has been executed by his mother Lt. 

Taptip Barmani in respect of the suit land to him. 

 

 

12. Point No.2: 

It is stated by the defendant that her father Lt. Pinchal Barman @ Pichal 

Barman had 40B-16L land, this fact is admitted by the plaintiff. The 
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plaintiff has stated in his plaint that the gifted land is of his mother Lt. 

Taptip Barmani who had inherited that land from her first husband Lt. 

Pinchal Barman @ Pichal Barman. The defendant’s side had exhibited 

documents from Ext. A to J. Ext. A to E are the certified copies of Khatian 

No.244, 258, 627, 297 & 366 which show that Lt. Pinchal Barman @ 

Pichal Barman were the khatiandar of these khatian and had total land 

41B-4K-18L in all these 5 (five) nos. of khatian. It is written in the 

counter-claim that Lt. Pinchal Barman @ Pichal Barman sold one bigha 

and had left 40B-16L land.  

The defendant’s side had examined three official witness who have 

proved the fact of Lt. Pinchal Barman @ Pichal Barman having land in 

the khatians. The plaintiff has said that the land of Lt. Pinchal Barman @ 

Pichal Barman has been partitioned by written instrument. The plaintiff’s 

side had not examined any witness to prove that the lands of Lt. Pinchal 

Barman @ Pichal Barman had been already partitioned. The plaintiff/PW1 

has said in cross-examination that the land left by his mother Lt. Taptip 

Barmani is not partitioned and Shanti Barmani, Maheswari Barmani 

(defendant) and Pramila Barmani will also get share in the land left by 

Lt. Taptip Barmani besides him (plaintiff/PW1). I find that Ld. Trial Court 

has given share to the plaintiff in the land left by Lt. Taptip Barmani. In 

four nos. of khatian the name of Taptip Barmani has been recorded as 

heir of Lt. Pinchal Barman @ Pichal Barman e.g. khatian No.258, 627, 

297 and 336. The name of the other legal heirs of Lt. Pinchal Barman @ 

Pichal Barman should have been also recorded in the record of right by 

virtue of inheritance.  

13. It has been proved that Lt. Pinchal Barman @ Pichal Barman left 40B-

16L land and the defendant and OP No.1, 2 and 3 being legal heirs of Lt. 

Pinchal Barman @ Pichal Barman are entitled to get share in the land of 

Lt. Pinchal Barman @ Pichal Barman and in the property of their 

mother/mother-in-law Lt. Taptip Barmani which Lt. Taptip Barmani  
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inherited from her husband Lt. Pinchal Barman @ Pichal Barman and 

deceased daughter Soneka Barmani and deceased son Bipin Barman 

(husband of OP No.3).  

14. I find that the defendant had been able to prove that her father Lt. 

Pinchal Barman @ Pichal Barman had left 40B-16L land.  

15. Point No.3: 

The defendant and OP No.1, 2 & 3 being legal heirs of Lt. Pinchal Barman 

@ Pichal Barman are entitled to get share in the lands of their 

predecessor Lt. Pinchal Barman @ Pichal Barman. The plaintiff is also 

entitled to get share in his mother’s property.  

16. From the above discussions, I find that the Ld. Trial Court has not erred 

in reaching the findings. I find that the Ld. Trial Court rightly dismissed 

the plaintiff’s suit and decreed the counter-claim. I have found that the 

share of the plaintiff is wrongly written in the order as 3B-1K-12/3L but 

it should have been 3B-1K-14 & 2/3L. Hence, the order of the Ld. Trial 

Court is modified to this extent that the share of the plaintiff will be 3B-

1K-14 & 2/3L (three bigha one katha fourteen and two third lessa).   

17. This title appeal is dismissed on contest. The order dtd.05/11/2014 

passed by Munsiff No. 1, Dhubri in T.S. No. 413/2010 is modified to the 

extent that that the share of the plaintiff will be 3B-1K-14 & 2/3L (three 

bigha one katha fourteen and two third lessa) instead of wrong share 

3B-1K-12/3L. With this modification, rest part of the judgment is  hereby 

upheld.  

18. Send back LCR along with a copy of judgment. 

19. Given under my hand and seal of this Court this 6th day of July 2018. 

 

Typed by me— 

 

 

   D. Boro              D. Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 


